IN THE MAHARASHTRA ADMINISTRATIVE TRIBUNAL
MUMBAI

ORIGINAL APPLICATION NO.884 OF 2012

DISTRICT : MUMBAI

Mr. Deepak Mohan Naik,

Age : 22 years, Occ.: Nii,

R/at : New BDD Chawi No.11, Room No.80,
G.K. Ambekar Road, Naigaon, Dadar,
Mumbai 14
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...APPLICANT
VERSUS

1. The Commissioner of Police
for Greater Mumbai,
having office at Crawford Market,
Mumbai

e e memar? s

2. The Additions! Chiefl Seoretarv
S

Home Department, Mantralaya,
Mumbat

¢
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...RESPONDENTS

APPEARANCE : Shri K.R. Jagdaie, learned Advocate for the
Applicant.

Shri A.J. Chougule, learned Presenting Officer
for the Respondents.

CORAM ¢ Dr. Justice 3. Radhakrishnan, Chairman
Shri Rajiv Agarwal, Vice-Chairman

DATE

[ X

24.12.2013

PER ¢ Shri Rajiv Agarwal, Vice-Chairman
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CRDER

1. Heard Shri K.R. Jagdale, learned Advocate for the Applicant
and Shri A.J. Chougule, ilearned Presenting Officer for the

Respondents.

2. In this OG.A. the Applicant is seelring appointment as a Police
Comnstable in place oi his father whe was a Police Head Constable
and passed awav on 24.01.199G arter rendering 26 years of
service. The mother of Applicent preferred an application for
appointment on ccmpassicnate grouncs in place of her husband
and her name was placed in the waiting list at Sr. No.145. On

11.12.2005, the Applicant was appoeinted as ‘Child Constable’ (Bal
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3nipai} at the age of 16 years. He was working as an office boy in a

ome fived remuneration. On
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ablishment and was gethir
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26 11.2007, the mother of the Applicant was offered appointment
i a Group D’ post by the Resuondent No 1. However, mother of
the Applicant submitted an appioulion o the Respondent No.l
that her son viz. the Applicant was working as a ‘Child Constable’

and was aiso studying in 12% standard and requested that the
oniate basis on the basis

of his mother’s seniority in the walting list. On 06.02.2008, the

Respondsnt No.l informed the mother of the Applicant that her
name was rernoved from the waiting liet and the Applicant could

Y
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apply for compassionate appointment after attaining majority and
passing 12th standard. The Applicant reached majority i.e. 18
years of age on- 30.04.2009 and passed H.S.C. examination in
June, 2010. He then approached the Respondent No.1 for
compassionate appointment and filed application accordingly on
15.06.2010. By communication dated 19.06.2010, the Respondent
No.2 informed the Applicant that he has preferred application for
compassionate appointment after completion of 19 years of age
while such application has to be filed within one year after
attaining the age of 18 years. His application for compassionate
appointment was rejected on that ground. The Applicant again
applied for compassionate appointment on 27.08.2010 and his
case was recommended by the Respondent No.1 to the Respondent
No.2 to relax the condition of age for compassionate appointment.
By a communication dated 15.12.2011, the Respondent No.2
rejected the recommendation of Respondent No.1 on the ground

that there is no provision for relaxation of age in the relevant rules.

3. Rules regarding appointment of Police Constable have been
issued by Government on 16.06.2011 under the Bombay Police
Act, 1951. The Rules are called Maharashtra Police Constable
(Recruitment) Rules, 2011. Rule 9 is regarding compassionate
appointments. The said rule states that for compassionate

appointment of Police constables the procedure based on the

7
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instructions issued by G.A.D. for compassionate appointment in
the Government from time to time may be adopted. From this it is
clear that the instructions issuied by .A.D. from time to time are
to be foliowed for appointment o tiie post of Police Constable on
compassionate basis. By G.R. dated 11.09.1996, the General
Administration Department has issued instructions that for
compassionate appointment, ‘he heir must apply for such
appointment within one year of reaching the age of majority i.e. 18
years. Thne relevant clause reads :

“Ada swawn kv sreteen e gdt el el Aaftga et

FRA- A FEORE IHE aRIEET aRdd gee Fele Bust 9¢ anten

IER U auEa 30d = o wel et 36 avar

4. Learned Presenting Office argued that the Applicant attained
the age of 18 years on 230.04.2008. ife passed 12t standard
examinztion ia 2010 and gpplied for compassionate appointment
on 135.06.2010. By the time he appied for compassionate
appointment, it was more than one year aiter attaining majority

and therefore, the Applicant could not be considered for

ot
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compassionate appointinent as there is no provision in the relevant

rules for relaxation of age criterion.

3. Learned Counse! {or the Applicart argued that the Applicant

nas already worked as ‘Chud Constabie’ for the period from

nh
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11.12.2006 to 30.04.2009. The Applicant was keen to follow in the
footsteps of his father and join the Police department as a
Constable. He therefore, worked as ‘Child Constable’ after
reaching the age of 15 years. The appointment as ‘Child Constable’
is also a compassionate appointment as can be seen from special
police circular No0.32/2010 dated 27.08.2010. In fact, the same
circular covers appointment both as ‘Child Constable’ and Police
Constable. Though it is not specifically mentioned in the circular,
the appointment as a Police Constable is logical next step, if a
person is appointed as a ‘Child Constable’. Otherwise, there was
no need to have a provision of appointment of a ‘Child Constable’
in the circular dealing with the compassionate appointment of
Police Constable. Learned Counsel for the Applicant argued that
the Applicant was appointed as ‘Child Constable’ on compassionate
ground as is evident from the circular dated 27.08.2010. However,
he could not continue as ‘Child Constable’ beyond 30.04.2009, the
date he attained majority. As he did not have necessary
educational qualification on the date of attaining majority, he could
not apply for the post of Police Constable. He passed H.S.C.
examination in June 2010, i.e. at the earliest opportunity. There
was a technical delay of a little more than one month in applying
for the compassionate appointment as a Police Constable. Learned
Counsel for the Applicant argued that considering that the

applicant is physically well built and tall (6 feet, 6 inches) and he

prd
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has the experience of working as Child Constable and his passion
for police job, his case needs fresh and sympathetic consideration.
Learned Counsel for the Applicant argued that slight delay in
passing 12t standard was due to the fact that the Applicant was
initially admitted to a school in Karvar {(Karnataka) and after
coming to Mumbai, he was again admitted to Class I. The mother

and sister of the Applicant are dependent on him and he needs the

job desperately.

6. We find that the Applicant is a well built and tall, young
person, who appears physically {it for a police post. He has
attained the requisite educational gqualification i.e. H.S.C. also. He
has shown his preference and passion for the police job by working
as a ‘Child Constable’ for more than 2 years. Admittedly, selection
as Child Constable is also done on ~omrassionate ground and
logicaily if a perscn is appointed as ‘Child Constable’, he should be
considered for appointment to the post of Police Constable provided
no other heir of the deceased Covernment servant has been
appointment on compassionate basis and he/she fulfils other
qualifications. In the present case, the Apoplicant appears to fulfill

all the qualifications required for appointment as Police Constable

b E’
3

(subject to fresh verification). The only fact coming in his way is
that he passed H.8.C. examinaticn: in May 2010, though he

appeared for the szaid examinstion berore attaining the age of 19
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years. He actually applied for compassionate appointment on
15.06.2010, while as per Rule 9 of the Maharashtra Public
Constable (Recruitment) Rules, 2011, and G.R. dated 11.09.1996,

he should have applied before 30.04.2010.

7. Learned Counsel for the Applicant contended that G.R. dated
08.03.1985 has an appendix containing revised rules on
compassionate appointment. Rule 8(A) provides that Government
has powers to relax any of the rules. Accordingly, the rule
regarding age on compassionate appointment can be relaxed. We
find that these Rules have been amended from time to time. G.R.
dated 26.10.1994 has appendix ‘A’ containing further revised rules
for compassionate appointment. Rule 8 provides that the
Government will have no power to relax any rule except Rule 4(c)
which is regarding educational qualification for compassionate
appointment of a widow. However, following rule is also relevant
viz. Rule 5(A) of the said rules reads :

“q (31) P BRURAAT AAYGFASHE 35t AHB wAER) edoe. 3wepret fre

SeteRt loorumE 8- awta Agda &0 snagad 3a.”

8. In the present case, the Applicant’s father passed away on
24.01.19909. Applicant’s mother, widow of the deceased
Government servant, applied for compassionate appointment and

she was placed in the waiting list for appointment to a Class IV
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post. Applicant’s mother was called o the office of the Respondent
No.1 on 29.11.2007 to furnish: documents for compassionate
appointment in place of her husband. However, the mother of the
Applicant wanted her son to be appointed in place of her husband
and by letter dated 10.12.2007, submitied an application to the
Respondent No.1 accordingly. The Applicant at that time was
working as a ‘Child Cornistable’ and also studying in 12t standard.
As the Applicant’s mother had waited for almost 8 years, a little
more waiting probably would have resulted in her son getting a
post of Police Constable, in view of the experience gained by him as

‘Child Censtable’. She therefore, applied that her son may be given

3

b b
‘

compassicnate appointment in her place.  The circumstances
explaining delay of a few days in the Applicant applying for
compassionate appointment are also expiained. He was studying
i Karnataka in Kannada medium school when his father died.
His mother brought to Mumbai and admitted in a Marathi medium
school in first standard. As a result, there was delay in his passing
12% standard examination. He could de so just after he reached

the age of 19 years or therezoout. As ¢ result there was a few days

o~

delay in submitting appilication: for cornpassionate appointment.

Q. The foilowing fects have o be considered in the present case :

s

(1) The Applicant’s miosther had sacrificed her chance for

compassionaie agpointment in favour of her son, the

v
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Applicant. Now the situation is that neither she nor her son
would get compassionate appointment. This would cause

grave injustice to them.

(2) The Applicant had worked as ‘Child Constable’ from
11.12.2006 to 30.04.2009. This shows his aptitude and
passion for the police job which was also discharged by his
late father. The fact that he was appointed as ‘Child
Constable’ must have given him expectation that he would

someday be appointed in a police job.

(3) The circumstances in which the Applicant could not
complete his 12t standard earlier have been adequately

explained.

{4}  Rule 4(B) of the Rules of 26.11.1994 reads :

“@ () delia e Riza defhe usan st Fee aerter aEEasn 3@ @
AAUBIHIS! BT TSI A, 13 3o aeraedt 3e Ao agd).”

This clearly shows that the upper age limit is not
applicable for appointment on compassionate grounds except
in case of the legal heirs who are minor at the time of death of

the Government servant.

10. For appointment for Police Constables as per Rule 3(1)(A), of

the relevant recruitment rules the upper age limit is 25 years.

J/
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Learned Counsel for the Applicant has cited judgment of Hon'ble

Supreme Court in Bhupinder Singh Saini Vs State of Punjab,

AIR (SC) 2002 p.25385. In this case, candidates worked in census

operations and after terrnination of the jobs were given employment
in Municipal Election Office. How'ble Suorerne Court directed that
the age of such candidates will be reiaxed to the extent they have
served in the census organization as well as in the Municipality. In
the present case, the Applicant has served on ‘Child Constable’ for
more than two years. Appcintment of a ‘Child Constable’ is also
made on compassionate ground as can be seen from special police
circular Nc.32/2010 dated 27.08.2010. The learned Counsel for
the Applicant stated that the Applcant should be given relaxation
in age as per ratio of the aforesaid juagraent of Hon’ble Supreme

Couart,

i1, Considering the facts that the Applicant has worked as a
Child Constable, his mother nad lost chance of appointment to a
Government post in 2007, the delay in applying for the

compassionate appoint is only of a few days, the reasons for delay

)]
+
fl

are adequately esplained snd vhe w0t that for compassionate

£

appointment in general, thers is no upper age limit, we are of the
comnion that ithis is a fit case, where the Applicant should be
considered for compassionate appoiniment as a Police Constable

condoning the delay in ihe application for such

v
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appointment. It is, however, made clear that this order is being
passed in view of the peculiar facts and circumstances of this case
enumerated above and it will not act as a precedent for relaxation

of condition in G.R. dated 11.09.1996.

12. Having regard to the aforesaid facts and circumstances, the
Respondents are directed to consider the application dated
15.06.2010 of the Applicant for appointment as a Police Constable
on compassionate ground if he is otherwise eligible, ignoring the
delay in filing the said application within a period of 2 months from

today. The O.A. is disposed of accordingly with no order as to

@b
" ol \/K /X ‘ /

(Relliv Agartval: (Dr. 8. Radhakrishnan J.)
Vice-Chairman Chairman

costs.

Date : 24.12.2013
Place : Mumbai
Pictation by : PRK
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